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Opposer, Serial No. 85/595,982
Vs. Filed: April 12,2012
Eunjoo K. Egghart, For the mark: EJ EGGHART

Applicant. Published on February 4, 2014

— N N N N N N N N N

APPLICANT’S RESPONSE TO NOTICE OF DEFAULT

On July 15, 2014 this Board issued a Notice of Default against Applicant, Eunjoo K.
Egghart (hereinafter “Ms. Egghart” or “Applicant”). Applicant respectfully submits the instant
memorandum in order to show cause as to why a judgment by default should not be entered

against her.

BACKGROUND

The instant application was filed by Opposer Egghart & Associates, LLC (hereinafter
“Egghart & Associates” or “Opposer”’) on May 13, 2014, and asserts a likelihood of confusion as
between Applicant’s E] EGGHART mark and a designation that Opposer purports to own,
EGGHART. The application at issue in this matter was filed by Applicant on April 12, 2012.

On May 18, 2012 Opposer filed suit in Nevada State Court raising claims that relate to
those at issue in this Opposition. Over the course of the last 18 months, the Applicant has
changed counsel and the Nevada litigation currently is being handled on Applicant’s behalf by
attorneys who are not associated with either the undersigned or others who have worked on the

application at issue in the instant proceeding. The attorneys who have worked on the instant



application, including the undersigned, understood the Applicant’s Nevada-based litigation
attorneys were handling all adversarial proceedings, including those in state court and this
Opposition proceeding. As such, the undersigned mistakenly, and in good faith, believed that all
matters relevant to the instant proceeding would be handled by the attorneys representing the
Applicant in other related adversarial matters.
DISCUSSION

Applicant requests that the instant Notice of Default be set aside pursuant to Fed. R. Civ.
P. 55(c) and TBMP §312.02. Applicant’s request is, as discussed below, fully reasonable under
the circumstances present.

A. Standard for Setting Aside Notice of Default

At this juncture, Ms. Egghart is required to show cause why a judgment of default should
not be entered against her in accordance with Fed. R. Civ. P. 55(b)(2). TBMP §312.02 states as
follows:

Good cause why default judgment should not be entered against a defendant, for
failure to file a timely answer to the complaint, is usually found when the
defendant shows that (1) the delay in filing an answer was not the result of willful
conduct or gross neglect on the part of the defendant, (2) the plaintiff will not be
substantially prejudiced by the delay, and (3) the defendant has a meritorious
defense to the action. The showing of a meritorious defense does not require an
evaluation of the merits of the case. All that is required is a plausible response to
the allegations in the complaint.

The determination of whether default judgment should be entered against a party
lies within the sound discretion of the Board. In exercising that discretion, the
Board must be mindful of the fact that it is the policy of the law to decide cases on
their merits. Accordingly, the Board is very reluctant to enter a default judgment
for failure to file a timely answer, and tends to resolve any doubt on the matter in
favor of the defendant. Nevertheless, entry of default judgment may be necessary
in some cases.



All three of the §312.02 factors, discussed in an individual fashion below, support
Applicant’s request that the instant Notice of Default be set aside.

B. Applicant’s Delay in Filing an Answer Was Not the Result of Willful Conduct or

Gross Neglect on the Part of Applicant

Applicant’s delay in filing an Answer to the instant Opposition was based upon a good
faith belief, on the part of the attorney representing Applicant in litigation matters, that
Applicant’s trademark attorneys would be handling the response to the instant Opposition.
Conversely, Applicant’s trademark attorneys carried a good faith belief that Applicant’s
litigation attorney was handling all adversarial proceedings, litigation and Opposition
proceedings alike. The delay in filing the instant response, in other words, was not the result of
willful conduct or gross neglect on the part of Applicant. Rather, it was based upon a reasonable
but incorrect belief on the part of individuals representing Applicant that other parties would be
filing the Answer relevant to the instant Opposition proceeding. Applicant respectfully contends
that this belief, while mistaken, does not constitute “willful conduct or gross neglect on the part
of (Applicant)”, and that as such the first §312.02 factor weighs in Applicant’s favor.

C. Opposer Will Not be Substantially Prejudiced by the Delay

The Answer to the instant Opposition was due for filing on June 22, 2014. The parties to
the instant Opposition have been involved in litigation concerning the Applicant’s EGGHART at
issue in this proceeding for a period of time exceeding two years. This litigation, venued in
Nevada State Court, involves, in effect, the very issues present in the instant Opposition.1 The
Nevada litigation remains ongoing and active. Egghart and Associates has not been substantially

prejudiced by Applicant’s delay in filing its Answer to the instant Opposition. The issues present

"In fact, in short order Applicant will be submitting a Motion to Suspend Proceedings Pursuant to 37 C.F.R. §2.117.



in the instant Opposition directly tie-in to the ongoing and unresolved issues present in the
Nevada litigation.

D. Applicant has Meritorious Defenses to this Opposition

Simultaneously with the filing of this response to Notice of Default, Ms. Egghart is filing
its Answer to the Opposition. Applicant has meritorious defenses to this Opposition. Applicant
has been using the very mark cited against her by Opposer for far longer than Opposer has used
the mark. Additionally, Ms. Egghart has not given Opposer permission to use her name,
Egghart, in connection with the designation relied upon by the Opposer: EGGHART. Simply
stated, Opposer’s EGGHART designation refers to and is owned by Applicant.

While Applicant respectfully contends that, as discussed above, the merits of this case
obviously weigh in her favor, all that is required at this time is “a plausible response to the
allegations in the Complaint”. Applicant’s response to the instant Opposition far exceeds this

standard.



CONCLUSION

Based on the above, Applicant respectfully contends that the Notice of Default should be
set aside. Applicant’s delay in filing an Answer was not the result of willful conduct or gross
neglect on her part, Opposer will not be substantially prejudiced by the delay, and Applicant has
meritorious defenses to the action.
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